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REPUBLIC OF SOUTH AFRICA

Case No: 017063 -

in the matter between:

The Competition Commission Applicant

and

Vlaming (Pty) Lid Respondent
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’ Heard on: 18 July 2013

Decided on: 22 July 2013

" Order

The Tribunal hereby confirms the order as agreed to and proposed by the
Competition Commission and the respondent, annexed hereto marked “A".
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IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA

HELD IN PRETORIA :

GT CameMo,

CC Case Nu, 28
coapatitioyCiaadah [see

1 HB eth
| eoemonn_fhalonte_.

Applicaton for confirmation of s consent agrearnant

inthe molter botweam Gf Ae

THE COMPETITION COMMISSION : . Applicant

_ and se sieasannes sibescp ies anew! se

CONSENT AGREEMENT IN TERMS OF @E0TION 49D READ WITH secTION
| SOCTi{a)( AS READ VATH SECTION 88(1)(b) OF THE COMPETITION ACT, 1998 (ACT

NO. 89 OF 1990), AG AMENDED, BETWEEN THE COMPETITION CowmusnION AND

VLAMING (PTY) LID ('VLARUNG"), IN REGARD TO CONTRAVENTIONS OF secTION

44/0 OF THE COMPETITION ACT, 1898

PREAMBLE

WHEREAS the Competiion Commlesion is empowsred to, Joler ale, inveetigele alleged
contraventions of the Competition Ant, 1900; | : ‘

e

WHEREAS ihe Compatition Commissinn. is empowered to, infer alla, conclude consent

HS 1S OF BeRtOR-4SD aii Campaign Ast 3888s

WHEREAS the Competition Cornmission bas invited fiene.in the construction industry

engage in sctlement of contraventions of they Commotition Ack, 1999: : .

(>*



WHEREAS Viaming (Ply) Ltd has acvapted this invitation and has agreed fo seflle in

sooorlance with the terme of the invitation;

NOW THEREFORE the Competition Commission and Vierning (Pty) Lid hereby agrae that

application be made ta the ‘Competition THlounal-for-the-conlirmation of this consent
agreernent as an order of the Gompelition Tribunal in terme of section 49D as read with

neations BEC }aNGh and S8(1)(H) of the Compatition Act, 1988.

A. Detintions

For thie purposes of this consent agresment the following definitions shall apy:

4.1. *Aet" meana the Competition Act, 1998 aati. 80 of 1098), aa amienstect

1.2. "e8DBr means the ConstnictionIndustry evelopment Board,”

4.3, GIGS Regulations” relars fo the Construction Industry Development Regulations,

2004 (as amended) (Government Notes No, 603 of 9 June 2004, published in -

. Government Gazette No. 26427 of 9 June 2004); :

ic 4. °CLP* means ihe Commigalan's Corporate Lenieney Policy (Goverment Notice No.

628.0f 23 May 2008, published in Goverment Gematia No. 31084 of 23 May 2008);

43. ‘Qommission” means the Compaiition Commission of South Ati a statutory
body establishedin terme of sention 19 of the Act, with ts principal place of business

at 1" Floor, Malays Building (Glock C), the dll Campus, 77 Meingies Street,

Sunnyskis, Pretoria, Geulenge

4.8 Germmiasioner” means tha Commissioner’of fhe Competition Campnission,

appointed in toms of sention 22 of ihe Ack

Competition Commission In farms of section 408 of the Act under case numbers

2009F eb4279 and 200854044; :



cepa peeled
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1B. ‘Consent Agreement’ meens this agreement duly signed and conciered batwean

the Commission and Viaming Ply) Lid @veming’yy

9, “Gaver Prins means generally, a prise that i provkled by a frm that wishes to win
“a tender a 2 fim thet does rot wich to do so, in omer that the finn that dose not
wish id win ihe tefider may subit a higher prices; or alternativelya price that is

grovided by # firm that doce not wish io win a fender to a fim that does wish to win

thet tender in order that the fien thief wishes bo win ihe tender may submit a iar

prom, :

1.40, “Invitation* means the invilation to Fins id the Construction Industry to Engage in

Sefiement of Contraventions of tha Competition Act, as published on the website

. _wofthe Commiasion.on i Febrisry 204
Oe EE ee ne eee ry Ratgeber ener ape eee

4.11. “Naprosecibert prohibited praciieas” refers to probinited reatriclive hortzontal

prectiogs relating to the constuction industry thet are cuniemplated In section
ACDyb) of the Act and that ere on-going or hal not ceased thras years before the

complaints wens intiaied, 28 contemplated in section 67 of the Act

1.42. “Parties” moana the Commission and Vieming;

143. "Preecitbed prohibited pragilees" refers te prohiblied resivintne hortznntal

‘practices relaling te the construction industry that are contemplated in. section

(4b) of the Act and that ceased sflar 30 November 1998, but more than three

yoors before the complaints were initiated:

1414, “Reapondent’ means Vieming;

148, Settlement’ refer to settlement in ferme of te invialion fo firms in ine

construction industryio engage in séiiementof cantravantions of the Act and the

procedures detullad frersiny

4.46. Sub-cectora of the constriction Industry” refers to the clasess of construction

work defined in Schedule % of the CIOS Regulations, subelilutad by Goverment



Notice No. 8968 of 14 November 2008, published in Government Gazatia No.
31603 of 14 November 2098; ;

4.47. Tribunal means the Competition Tribunal of South Altios, a statutory body

_ establishedin jensof sentlon 26 of the Act: ‘with ‘te principal place of busines at

“3 Floor, Mulayo building Glock ©), the dP Campus, 77, Moines Strest,

Sunnyside, Pretoria, Gauteng; and

1.48. ‘Vieming’ means Viaming (Piy) Lid.

2. The Complaint.

| 24, Gn 10 Febmary 009 the Commission initiated3 ‘Gamnpiaint ‘in toms of seation
~""GSBC4)of theAct Into allagad prohibited practices relating to‘colluelve conduct In the

construction of the stadiumefor tha 2010 FIFA Gearer World Cup against Grinaker-

LTA fhe construation operating business unit of Aveng), Groug Five Limited, Basil

Read (Pty) Lid, WEHO Construction (Pty) Lid, Murray & Roberts Limited, Stefanutti

” Stocks Limited, InterbetonAby Dhabiav fic and Bouygues Construction SA.

22. In adilifon, an D+ Septentbar 2009, following the recaipt of applloations tar Immurity

in terms of the CLP, the Commission Initiated @ complaint in terme of section 408(1)

of the Act into partioular prohiblied practices rafating to conduct in construction

projanis, by tha firms listed below:The complaint conoestied alleged contraventions

~ af bection4¢1 Mb) of the Actas regards prica fixing, market allobation and collusive

tendering, Tha investigalién was Inifiated against the following firma: Geinaker-LTA,

Aveng (Altice) ‘Lid, Stefanuti Gtocks Holdings Lid, Grdig Five Lid, Murray &

Rbberta; Consor Lid. Livers & Son Building (Pty) Lid, Gluricich Cozstal Projects

(Pty) Lid, Hochtlaf Construction AG, Dura Soletanche-fachy (Ply) Lid, Nishimatsu

Construction Gorltd, Esorrank Lid, VINA Pllings 0G, Rodio Gactechnios Phy Ltd,

Dleber Lid, Gauieng Pilog Pi Lid, Fairbrother Gootachnical OC, Geomechanics

Oc, Wigan. Bayly. Holmes-Cvcon. bia. ana. tbe. construction. fires, Jnelucing. Joint...

” ventures, :

-§ | ‘The invitationfo Finns fn the Constzurtion Industryto Engage (n Gettementof

/h
a



Contraventions of the Act

3.2 The Commission's investigation of the complaints, 2a well as several others of

the Commission's Investigations in the conairuction industry, led the Commission

meet baleve that there-was widespread collusion-in- ‘contravention of section

cb) af the Act In (he constuction ‘dustry! °

2.2 . Seotion 4(1b) provides:

“d, Reatictive norlzontalpractions pronited

Lime “fg AC has” the sifect-of- substantially. preventing, or fossauivg,

practiog, or decision can prove that any fechnological, efffolenoy or

other pro-competive gah mast from f cubesthat offot:or

) crety overt ng 2 purchase orsellog ce oy
other trading condition;

(i) dividing overkete By allocating cusiomers, suggllers,

ferrteries, or spoil types of goods or services; ar

~ 93 “The colluttve ‘condiidtengaged i, ithe corttextaf the Invitation and this

Cansent Agreament, was collusive tendering or “bid-rigging’, Collusive tencering

ivelves particular conduct by finns whereby as competitors they collude

regarding a tender resulting In the tender prosess being distoried. The bid prices

aad the bid submissionsby these compelitors aa-wel as ihe. outcome of the

fender procaus is not the recult of compelaion on the merits. “Cover pricing” In

thie contast oocurs when conspiring firms agrée that one or mare of them will

submit a bid that Is not intended to wih the contract, The agresrmant ls reaated in

“= sainpaiitiosin 2wiarket, LNSSe'a park’ ky ther agreement; concerted:

: S060 8 Way that among she malting fims.-2-one: firm wishes to-win-the-fander.and. a

the others agree fo aubmil non-compelitiva bhids with pres that would be higher

than the bel of the designatedwinner, or the price will be too high fo be

sccepted,ot the bid contains special tame thet areknown i be unaccaptabte to
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3.6

aT

the dlioni. Gollusive tendering fherefore epples to agreement 5, roncerted

practices which hava as thelr object or effect the peolio.

restiction and distortion of competition in South Aires, ve

interns of section 2-oFthe Act two-oPthe: key objects of the Act are to p,
fhe afliciancy, adaptability and development of the sconomy, and to Br

“gonsunters with competitive prices and product choices, Section 217 of §

Constitution, 1808 calls for a procurement of tender ayaiem which fs fal,

equitable, fansparent, compatiiive and cost-effective,

in addition, the Commission is required Interna of seelfon 2171) af the Act, inter

alla, to Inplernant measures to increase market franaparency; to Investigate and -

evaluate alleged contraveniions of Chagler ¢ of the Act, and to negotiate and

‘conclude consent agreements in terms of section 49D for confirnation aa an

“Wider of the ComBatttion Tabunal ih Wniieof sadtion SAC1iG) bt HE Aci.” ~

Therefore, in the interest of tanspararicy, alficichoy, disrupting cartela and

effective, comprehensive and speerly reschution of the investigations referred In

above, the Commission decided fo fast irack these investigations and their

resotutlon fey inviting firme thal were involved in eollusive tendering in the formof

bid-tigging of projects In the conefruction industry, to apply t© engage in

_ seitement on tha terme set oul in the Invitation,

On 4 February 2011 tha Commisdlon issited @ Hbdid release about the Indtation

and pubfehed same on ite webslie. In the invilelion, herein alteched and

marked as AnnexureA, the Gammission offered firma the opportunity to setts

alleged contraventionsof the Act, if they wouldo-~

3.7.1 submit on applleation in termsof PART2 of thes invitation;

3.7.2 agree to pay an. admivistative penally or penalties detemnined by tha

_ Ineentivising competitive behaviour in the construction Industry Gnd a cost ~

edi parageupt (0.2 eed ait persgrannis: Tega

af the invitation, and
2

37.2 comply with the requirements of the Seliiement as set out in PART4 and



PART 2 of the Invitation.

3.8 This agreement sets out the details of the nor-preserited prohibited practicss
only, which the respondent is lable to settle regard being had to the provisions of -

« seetion 87(2) of tie Act.and the penalty is calculated taking into account only the

said non-preanibed prohibited gractices, .

3.8 Applying firme wees sequired te infer alla provide the Commission valli trathdul

and timely dlecusura of ivformation and documents relating te the prohibited

‘prectios and to provide full and expeditious co-operation fo the Commission

_panceming the prohibited prea. a .

3.40 An. applying firm. auld request the Somrnlesion fo consider is application in
terms of jhe invélation.as.an epplicetion.for.a.marker or as en application ‘tor

immunity under the GLP: Finne-could-alao apply fora marker or for immunity

under the CLP bslorm making an applination in feons of the Uwitation.

3.14 The deadiine to apply for @ Sattlement In forms of the invitation waa 12h00 on
Friday 18 Aart 2011.

4, Applicationsby Vieming

“CL. Vieming appliedfr lenteney and Settlement in terme ofthe tinvitation. Vieming Is 2

construstion sompery undariaideg constrostion and development work in residentat

* tranhouse markel ag well as commercial construation projects.

__ 4.2, Vidining applied on 14 April 2011 and discloséid séveti (7) prohibited practines. Two

(2} of those are pmscribed prahibited practices and five @) are non-preserbed

prohibited practices. :

4.3. Out of the five (8) non-preserbed prohibited practices, Vierting fs firat fn apply in

respect of three @ nor prescrbed Bronibied fpractioes for Conditional comune in

ferrisef the CLP

44, 1% teapest of the two 2) {Le 6 lesa 3} non-preserbed orobibited prantives where
7

a



Viaming is oot first fo apply, these ror-presarbed proninied practices are in the
General Gullding subsector,

_45. Furthermore, Vierning is. pleated in_one.(2) non-presoribed pmibitad oractice

which it did not disclose, Vieming has agrend to seifie it

4.8, The three (3) probibiled practices or conventions by Viaming of section 4((R)

of thé Act which are the subject of this Consent Agraement are set aut below.

5. Disclosed Projects

__..Se1. The Millwood Vilage Realdential Project (Tender no. NPKOR3SPBC)

Vierning reached separate agreements wih Rainbow Cenetruction, Gluricich Bros

Construction (Giuricich Bros} and Group Five, reepectively, on or about Auguat

2008, in respect of the Milano Vilage Residential project, in that:-

& Viaming agrsed fo provide a cover price fo Rainhow Construction to enable
_ Viamingto win tha tender, Viemingand Rainbow Construction further agreed

te add ona losers Tee which was doing fo be paid to Rainbow Corstrudion |

ghoul] Vieming win the fender,

a Vieming agreed to provide @ cover orice to Guirteish Bros to enable Viaming

to win the tender,

* Viewing agreed with Group Five ta add on tasers! foe on thelr indhidual nid
” “pricgs 10 bo paid by slther of them whe won the tanderto the loners,

Ask.

“The project waefor the construction of msieniial blocksat the Millwood Vilage in
Bryanston. The client for the gfajeat wea Finishing Touch Trading 55 (Pty) Lid and

the valus of the project was Ra 478 136,00, The tenderwaeawarded fo Group Five

The aliove conduct is aullusive iandating in cantravention of section 4(1)(o}ti) of the:
sgt

: spd.the project was completed.on 22 July 2007:- —

5.2, The Hien! Agartenetts Prolect (Tender no, BJ1136)



&
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&

Viaming reached an ageéement with @ Liviero & Son Building (°G Livieta’), Stafanutti

Stocks Heiding Limited (Stefarulti} and Gluricich Gros, on or about November 2008

iy respect of tha Nicol Apartments project, in that Viarniag agreed to give the above ~

firms cover prices to anable Vieming to win the tender, Further, G Uviero and

a~~ Gnrisich, Bros”vequested paymente-of RIGG OCE0R- and REO G0G.00 respectively

“trom Viaming fo covertwit coste of tendering for this pmiack This conduct =

collusive tendering it contravention of section 4(1}(b\(i) of the Act,

The project wme for the construction of @ high-rise dullding comprising of an

residential apartinants, The client for ihis project was Préccatad Matas. ‘Tha tender

was awented to Viering and the project was completed on 4 October 2008,

Non-Disclesed Projects

Kempton |City Mall

Warning reached an7 eyromtenl with Gluriuien Eros on 17 agterber 2008 ia respect af
the Kempton City Mall profect, in that Viewing agreed ta give a cover price i Olurisich ;
Bros as Guircich Gros was act Iieeastad in winting the tender. This senduct Is

colhigive tendering in contravention of section 4(1)(O)} of the Act.

‘The project was for the construction. of a new complex camprising of flats ord shops in

Kempton Park, The cient for the pmject was Gardtall Properties (Png Lid, trading as

City Property (Pty) Lid. The tender was awarded io Trysler and. the polect wa

acimpleted on 34 duly 2049,

Admission

i. Viandeg admits thatft erdered ints the agreements detailed in paragraphs 8.4. fo 5.2 and

S above with kesommes in contraventionon of section SAENDHED ofthe Act

So-cperniion

fy so far as the Cominission I¢ aware, and ay compllanne with tha mquitemants as set

out in the invitation, Vieming:



i

84 hes provided the Commission with fruihful and dneely disclosure, including

information and documents in ts possesalon or under is contral, relatingto the

prohibited practioss;

az hes provided fuk and-expeditions coparton(to the Commigsion concerning
the prohibited practiosa; “eee

8.2 hes provided a written undertaking that it has fimmediately ceased fo engage in,

and will natin tbe future engage in, any form of prohibited practiog,

84 hes confirmed that if fas not destreyed, falsiied or cortesaled information,

evidence and documents relating ts the prohibited practiogs;

a8 “has confined thet I has not mlsrepresanied or made a wilful or nagiigent

igrepresentation sonceming bad material factsoff ery prohibited practice or

‘otherwiseacted dishoneatiy.”

3. Agreement Concerning Future Conduct

ad in compilance with the requirements ae get out in the Invitation, Vierting agrees

anit undertakes to provide tha Commission with fiat and expeditious co-operation

from the ime that this Consent Agreement Is conekaled und) the subcequert

prmpaedings in the Competition ‘THbunal or the Competition Appaal Court ara

completed. This includes, kdisnot relied io:

O44 to the extentthat |ifs in exstenoe and has not yot been proved,
providing (urthen) evidence, written or otherwise, which is in fs

posseagion or undarits central, concerning, the contreventions

contained in this Consent Agraamant;

9-2 ayallingUs ‘eraployess and FOHNSF GRIpIOVESR te taaty a witessae for

she Commissionin any cages regarding the contraventions contained in

this Consent Agreemant.

48

fowh



92 Vaming shell develop, implement snd moniier a competition law compliance

progremine incorpocaling corporate govertance designed to oneure that Is

amployecs, ranagement, direutore ond agents de net engage in future

contraventions of the Act. in particular, auch compliance grogramine will include

machanisrs for the moniteving and detention of any contravention of the Act.

$4 Viaming shall submit @ ecoy of such complanes programme te the Commission

" within 80 days of the date of senfirmation of tha Coneant Agreement as an onier

by the Sompetition Tilbunal. 7 .

84 Viewing shell clroulate a statement summarising the contents of this Congant
Agresmentto all management aod aperaional staff employed at Viaming within

no BO day ror thedate ct cordiomalion ofa Consentnt Agreement bythe Tetbunal—vnc

3.5 Viaming will nat in the future engage in any foon-of peohitied sondaet and wilt not
engage in collusive tendering which wil distort the outcome of tender promeezas -

bot underiakes henssforth fo engage In compalitive bidding.

10, Adminisizative Ponalty

i041. Having regard to the provisions of gexlione S8CMaK() as read with sections

> -BO(1ia}, 59(2) and S903) of the Act, and as envisaged in paragraph 10.2 mad wit,
paragraphs 19-26. of the Invitation, Vidming accepts’ that itis Habla is pay on

adminiatrative penalty (penalty).

10.2, Ausording ta the Invitation, the level of the penalty fa 4 be set on tha boais of a
percetiiage of ihe annual tumovar of Yiaming in the eclevant oubsector in the|
Reoubllc and ts exports from the Republic tor the #Shanclal year preceding the date
af the Invitation,

{0.4. Tha projects in respect of which Wlaming has been fourta have contravened the
Acéd, fall under the General Bulding subsector.

bs



10.4, Accordingly, Vieming is dable fir and has agroad i pay an administrative senalty

in the aurn of R3 421 682 (Three Million Four Hundred and Twanly One Thousand

Six Hundred and Sixty Twe Rand) which: penaltyts catoulatad accordance with
the Invitation, :

14. Terme of payment

41.1 Viaming shall pay the amount sef out above in poragraph 10.4 to the Commission
within 30 days fram the date of confirmation of this Consent Agreement aa an onier

of tha Tribunal,

44.2. This. payment shall be made Into the Commission's bank account, detalls ofwhich

ate a6 follows:

‘Bank name; Absa Banik

Branch names Pretoria

Account holder Competition Comminetoit Fees Anoount

Acootint number 4080778576 .

Account type: Current Aesount

Brach Coda: 32438

11.3, Tha ounalty wil be paid overby the Commissionto the National Revenue Fund in.

accorancewith section 8(4) of the Act.

{A Full end Plea) Settienant

This agreement ie anbarad info in full and final setiement of the specific conduct lted in
ouragroghe 5.1-5.2 and 6.1 of thie Consent Agrernent and, upon confirmation a5 an



arter by the Tribunal, concludes all proceedings between the Commission and Viaming

in respect ofthis conduct only,

on, ‘
Dated and signed atJO"G saat onthed| dayorFRRIG- sma,

For Viaming ©

an oe

IFILL IN NAME AND POSITION OF PERSON THAT IS SIGNING]

SS: Crest n tas Nivea & Nevo “Save;

Dated and signed at el trie

i

i

:
fl
i


